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II.

STATEMENT OF JURISDICTION
This Court has jurisdiction of this matter pursuant to

Utah Code Annot. § 78-2-3 (j) and (4) and Utah Code Annot. § 782a-3(2)(k).

III.

ISSUES PRESENTED
A.

Did the district court err in determining that the

statute of limitations was not tolled by the bankruptcy of the
co-maker/trustor of a real-estate-secured loan?
Review:

Standard of

In reviewing the legal conclusions of the district

court, the appellate court conducts a de novo review.

Kennecott

Copper Corp. v. Salt Lake County, 799 P.2d 1156 (Utah 1990).
B.

Did the district court err in determining that the

bankruptcy of the co-maker/trustor did not prevent action against
the non-bankrupt, co-maker prior to foreclosure of the real
property collateral?

Standard of Review:

In reviewing the legal

conclusions of the district court, the appellate court conducts a
de novo review.

Kennecott Copper Corp. v. Salt Lake County, 799

P.2d 1156 (Utah 1990) .

-2-

DETERMINATIVE STATUTES
1.

Utah Code Annot. § 78-12-23(2).
Within six years:

(2) An action upon any contract, obligation, or
liability founded upon an instrument in
writing, except those mentioned in Section
78-12-22.
2.

Utah Code Annot. § 78-12-41.
When the commencement of an action is stayed by
injunction or a statutory prohibition the time of
the continuance of the injunction or prohibition
is not part of the time limited for the
commencement of the action.

3-

Utah Code Annot. § 78-37-1.
There can be but one action for the recovery of
any debt or the enforcement of any right secured
solely by mortgage upon real estate which action
must be in accordance with the provisions of this
chapter. Judgment shall be given adjudging the
amount due, with costs and disbursements, and the
sale of mortgaged property, or some part thereof,
to satisfy said amount and accruing costs, and
directing the sheriff to proceed and sell the same
according to the provisions of law relating to
sales on execution, and a special execution or
order of sale shall be issued for that purpose.
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V.

STATEMENT OF THE CASE
1.

Nature of the Case.

This is a collection action filed against the makers of
a note that was originally secured by a trust deed on real
estate.

Prior to this action being filed, Autumn Development,

one of the makers of the note and the trustor of the trust deed
securing the note, filed a chapter 11 bankruptcy petition. The
bankruptcy case of Autumn Development is still pending.

In that

bankruptcy case, Bank One, a lienholder with a prior lien on the
real property collateral, obtained relief from the automatic stay
and completed a non-judicial foreclosure of the real estate
collateral.

Following the Bank One foreclosure, APS initiated

suit against the makers to collect the now unsecured note.

This

action was initiated more than seven years after default under
the note.

However, the imposition of the Autumn bankruptcy stay

prevented foreclosure of the real estate collateral, and the oneaction rule prevented action against the makers prior to
foreclosure, thereby staying the running of the statute of
limitations during the time the bankruptcy stay existed.
2.

Disposition Below.

APS has prosecuted this action as to three of the
makers.

Defendant Garth Briggs answered the Complaint.

Defendant Pulsipher moved to dismiss the complaint citing the
-4-

six-year statute of limitations.

The trial court granted

Pulsipher's Motion to Dismiss by order entered March 22, 1994.
APS filed a motion to reconsider which was denied by Order dated
July 13, 1994.

On March 23, 1995, APS filed a motion seeking

entry of default judgment as to defendant American Real Estate
Associates, and seeking entry of an order under Rule 54(b)
certifying the order of dismissal as to Pulsipher as a final
order.

The trial court granted this motion and certified the

order of dismissal as a final order on August 9, 1995. APS filed
its notice of appeal on September 5, 1995.
3.

Statement of Facts.

1.

APS has sued the four makers of a Trust Deed Note,

including Vaughn Pulsipher, to collect the unpaid balance of the
Note.

R. at 1-8. A copy of the Note, dated June 18, 1986, is

attached as Exhibit A to the Complaint.
2.

R. at 5-6.

The Note was originally secured by a Trust Deed

(the "Trust Deed") granted by Autumn Development and Construction
("Autumn"), encumbering real property in Salt Lake County, State
of Utah.

R. at 47 and 71-75.
3.

On or about January 11, 1988, Autumn filed a

petition for relief under Chapter 7 of the United States
Bankruptcy Code, in Bankruptcy Case No. 88-20143.
bankruptcy is still pending.

R. at 47.
-5-

The Autumn

4.

On or about November 17, 1991, Bank One, a senior

lienholder to APS, obtained an Order Terminating the Automatic
Stay, allowing Bank One to foreclose the lien of Bank One's Trust
Deed.

Bank One completed foreclosure of its Trust Deed on April

22, 1993.

R. at 47.
5.

1-8.

This action was filed on November 10, 1993.

R. at

Defendant Pulsipher moved to dismiss the Complaint, arguing

that the six-year statute of limitations had expired.

R. at 27-

28.
6.

The Court granted Pulsipher's motion to dismiss,

adopting Pulsipher's argument that the Autumn bankruptcy did not
prevent suit against Pulsipher and therefore did not toll the
running of the statute of limitations.
7.

APS then filed a motion under Rule 59 to

reconsider the order of dismissal.
8.
1994.

R. at 81-85.

R. at 88-89.

The motion to reconsider was denied on June 14,

R. at 119-123.
9.

APS filed a motion under Rule 54(b) asking the

court to certify the Order of Dismissal of Pulsipher as a final
order.

R. at 143-145.
10.

The district court certified the order of

dismissal of Pulsipher as a final order on August 9, 1995.
167-169.
-6-

R. at

11.

VI.

APS filed this appeal on September 5, 1995. R.

SUMMARY OF ARGUMENTS .
The running of the six year statute of limitations was

tolled because APS was enjoined from initiating suit against
Pulsipher, a co-maker of the note.

This injunction arose because

of the dual existence of the stay caused by Autumn bankruptcy and
the one-action rule.

The one-action rule prevented APS from

suing Pulsipher prior to foreclosure of the trust deed. The
Autumn bankruptcy prevented foreclosure because the real estate
which secured the note was owned by Autumn and was subject to the
automatic stay of Autumn's bankruptcy.

This injunction of direct

action against Pulsipher is precisely the type of injunction that
stops the running of the statute of limitations under Utah Code
Sec. 78-12-41.
The trial court's ruling that the statute of
limitations was not tolled was based on the erroneous conclusion
that the Autumn Development bankruptcy did not prevent action
against Pulsipher.

That bankruptcy did prevent action against

Pulsipher because a condition to that action was foreclosure of
the real estate collateral.

Foreclosure was stayed by the Autumn

Development bankruptcy.

-7-

ARGUMENT
A.

THE COURT ERRED IN RULING THAT THE STATUTE OF
LIMITATIONS WAS NOT TOLLED.
The Court erred in ruling that the statute of

limitations was not tolled as to Pulsipher.

The Court based its

decision on the faulty conclusion that "plaintiffs were not
prevented by the Autumn bankruptcy from proceeding against
defendant Pulsipher."

R. at 81. The bankruptcy stay did prevent

action against Pulsipher because the stay prevented foreclosure
of the real estate collateral, a precondition to any suit against
Pulsipher.
APS initiated this suit within the six year time frame
required by Utah Code Sec. 78-12-23(2).

Though this action was

filed over seven years from the initial default under the Note,
the statute of limitations was tolled, according to Utah Code
Sec. 78-12-41, by the stay of the bankruptcy of a co-maker of the
Note.

Although ordinarily the bankruptcy of one co-maker of a

Note does not prevent suit against another co-maker, this case is
different because the automatic stay of the bankruptcy in this
case prevented foreclosure of the trust deed securing the Note.
Because the "one-action" rule contained in Utah Code Sec. 78-37-1
prevented action against Pulsipher until the real property
collateral was foreclosed or lost, and because the bankruptcy of
the co-maker (and trustor of the Trust Deed) stayed such
-8-

foreclosure, the statute of limitations was tolled as to actions
against Pulsipher at least during the three years that the
bankruptcy stay prevented foreclosure.
In the trial court, Pulsipher argued that he was a
"guarantor" of the Note, and as such, the one-action rule did not
prevent suit against him.

As shown below, this argument is

erroneous because Pulsipher is a maker of the Note, not a
guarantor, and in any event, the Nevada case law relied on by
Pulsipher has been overruled and is inconsistent with Utah case
law.
1.

The Autumn Bankruptcy Prevented Foreclosure of the
Trust Deed.

The Autumn Development bankruptcy prevented APS from
foreclosing against the property that was encumbered by the
Autumn Development Trust Deed.

The filing of a petition in

bankruptcy,
"operates as a stay, applicable to all
entitles of
•

*

*

(4) any act to create, perfect or
enforce any lien against property of the
estate.
11 U.S.C. § 362(a).

-9-

The stay prevented foreclosure of liens on property of
Autumn Development, regardless of whether those liens were given
as security for a debt of Autumn or some other person or entity.
In this case, Autumn filed a bankruptcy petition on
January 11, 1988. The Autumn bankruptcy case is still pending.
Upon the filing of the bankruptcy petition, APS was stayed from
pursuing foreclosure of the Trust Deed encumbering Autumn's
property.

Eventually, Bank One, another creditor, obtained

relief from the stay in the Autumn bankruptcy and foreclosed its
lien.
2.

The Combination of the One-Action Rule and the
Stay of the Autumn Development Bankruptcy Tolled
the Statute of Limitations.

In order to avoid a harsh and inequitable result, the
running of statutes of limitations is tolled during periods when
a stay or injunction prevents the party from taking action.
Utah Code Section 78-12-41 provides:
When the commencement of an action is stayed
by injunction of a statutory prohibition the
time of the continuance of the injunction or
prohibition is not part of the time limited
for the commencement of the action.
Utah Code Anno. 78-12-41.

See Citicorp Mortgage Inc. v. Hardy.

834 P.2d 554 (Utah Ct. App. 1992) (running of the three-month
deficiency limitations period stayed during bankruptcy of
debtor).
-10-

In this case, the one-action rule (Utah Code Annot. §
78-37-1) prevented suit against Pulsipher, a co-maker of the
Note, without first foreclosing on the Autumn Development Trust
Deed which secured the Note.

In addition, the Autumn Development

bankruptcy stayed foreclosure of that Trust Deed from the time of
filing of that bankruptcy until the stay was terminated.

As a

result, the statute of limitations was tolled at least during the
three years the Autumn Development stay existed.

Eventually, a

prior lienholder obtained relief from the stay and foreclosed the
Autumn Development property, thereby making the Note unsecured.
APS then initiated this suit against Pulsipher.
The running of the statute of limitations was tolled at
least from January 11, 1988 to November 17, 1991. This is the
period from the filing of the Autumn bankruptcy petition until
Bank One obtained relief from the stay in the Autumn bankruptcy.
Arguably, the statutes was tolled to April 22, 1993, when Bank
One actually completed foreclosure of its superior trust deed.
During this period, the stay of the Autumn bankruptcy prevented
APS from foreclosing the lien of the Trust Deed.

Without first

foreclosing the lien of the Trust Deed, APS was prevented by the
one-action rule from initiating suit against the makers of the
Note, including Pulsipher, to collect the Note.

-11-

In this case, the Note was entered into on June 18,
1986.

The Note called for the first payment to be made on

July 6, 1986. APS has alleged that no payments were ever made on
the Note.

Therefore, the statute of limitations would, at the

earliest, begin to run on July 6, 1986. APS initiated this suit
on November 10, 1993. As explained above, the running of the
statute was tolled from January 11, 1988 until at least November
17, 1991 and possibly to April 23, 1993, a period of over three
years.

Therefore, the six-year statute of limitations had not

run at the time of filing of this action.
3.

The Utah One-Action Rule Protects Makers and CoMakers of Obligations Secured by Real Estate.

The Utah One-Action rule prevented APS from suing
Pulsipher, a maker of the Note, prior to foreclosing the lien of
the Trust Deed (or becoming unsecured by virtue of the
foreclosure of a prior lien).
Utah Code Ann. § 78-37-1, commonly referred to as the
"one-action rule," provides:
There can be one action for the recovery
of any debt or the enforcement of any right
secured solely by mortgage upon real
esuaue. . . .
This statute requires a lender to look first to the
security before initiating any action against a maker of the
note.

"The underlying purpose of the single-action statute is to
-12-

preclude the creditor from waiving the security and suing
directly on the contract to pay money and hold the debtor rather
than the security primarily liable."
581 P.2d 1001, 1003 (Utah 1978).

Bank of Ephraim v. Davis,

See also Bawden & Associates v.

Smith, 646 P.2d 711 (Utah 1982) and Utah Mortgage & Loan Co. v.
Black, 618 P.2d 43, 45 (Utah 1980).
Although Pulsipher has characterized his obligation to
APS as a "guaranty," the court need look no further than the face
of the Note to determine that Pulsipher is a maker of the Trust
Deed Note.

Whether Pulsipher is a maker or accommodating co-

maker of the Note is not relevant to this analysis.

The relevant

fact is that Pulsipher's liability arises out of the Note, and no
action may be had to enforce personal liability on the Note prior
to foreclosure.
Moreover, even if Pulsipher were a guarantor, this
court should still reverse the decision of the district court.
In making the argument that a "guarantor" is not protected by the
one-action rule, Pulsipher has mischaracterized a Nevada case
that has since been overruled and in any event, that case is
inconsistent with Utah case law.

Pulsipher cited Thomas v.

Vallev Bank. 629 P.2d 1205, 1207 (Nev. 1981) for the proposition
that anti-deficiency statutes "are designed to protect obligors
who give security as collateral . . . [and] do not apply to
-13-

obligations of guarantors who do not have a secured obligation."
Although this statement is true, the facts of the Thomas case do
not support Pulsipher's application of the case.

In Thomas. a

corporation gave a promissory note to the bank, secured by a
trust deed on the corporation's property.

In addition, Thomas,

an individual, signed a separate guaranty agreement, guaranteeing
the debt of the corporation.

When the bank sued Thomas on the

guaranty, Thomas argued he was entitled to the protections of
Nevada's deficiency limitation statute.

The court ruled that the

deficiency statute applied to "debts secured by a mortgage or a
deed of trust.

The guarantor's contract is not a secured

obligation, and the protection of [the deficiency statute] does
not apply to the contract of guaranty."

Id. at 1207.

This

conclusion is based on the fact that Thomas' guaranty was a
separate contract, not secured by a lien on real estate.
The Thomas case was subsequently overruled in First
Interstate Bank v. Shields, 730 P.2d 429 (Nev. 1986).

In that

case, the Nevada Supreme Court judicially expanded the Nevada
deficiency limitation statute to apply to actions on guarantees.
The court reasoned that, without this expansion, the principal
debtor may not gain the benefits intended by the statute.
431.

-14-

Id. at

In any event, the Thomas case is directly contrary to
the recent ruling of the Utah Supreme Court on the same issue.
In Surety Life Ins. Co. v. Smith, 892 P.2d 1, 3 (Utah 1995), the
Utah Supreme Court held that the deficiency limitations found in
Utah Code Sec. 57-1-32 protect guarantors of real estate secured
obligations.
In the present case, Pulsipher's liability arises out
of the Note, and the Note was secured by a lien on real estate.
No separate, unsecured obligation, such as a guaranty, existed.
Because Pulsipher's liability arose out of the secured Note, APS
was required to give Pulsipher the protections of the one-action
rule.
The Nevada case cited by Pulsipher deals with the
deficiency limitation statutes that limit recovery after
foreclosure.

Like Utah, Nevada also has a one-action statute,

requiring foreclosure prior to seeking a personal judgment.
Cases construing that statute hold that the statute does not
protect a guarantor who is obligated under a separate contract of
guaranty, but would protect such a guarantor if in fact the
guarantor was the maker of the note.

For example, in Coombs v.

Heers. 366 F. Supp. 851 (D. Nev. 1983), the court stated that
generally the protections of the one-action rule do not extend to
a guarantor.

The guarantor argued that such a rule would allow
-15-

lenders to circumvent the one-action rule by having the maker of
the note also sign a separate guaranty.

The court dismissed this

argument, explaining that "[i]f such a sham were presented, the
Court would find little difficulty in accepting the applicability
of [the one-action statutes] debtor protections."

Id. at 855.

In this case, Pulsipher makes the unusual argument
that, though he is a maker of the Note, he somehow is not
protected by the one-action rule.

Clearly, however, APS could

not have sued Pulsipher on the Note at any time prior to the
security being lost or foreclosed.

Had it done so, Pulsipher

surely would have taken a different interpretation of the oneaction rule than he now puts forth.
4.

APS Could Only Proceed Against Pulsipher After
Foreclosure by the Prior Lienholder.

A recognized exception to the one-action rule is that a
lender need not first foreclose if the collateral has been lost
through no fault of the lender.

See Utah Mortgage Loan Co. v.

Black, 618 P.2d 43, 45 (Utah 1980).
This exception does not mean that a lender can
unilaterally ignore or abandon the trust deed.

However, if the

collateral is lost through foreclosure of a prior lien, the
lender may then proceed on the now unsecured note, without being
barred by the one-action rule.

See Sanders v. Ovard, 838 P.2d

-16-

1134 (Utah 1992) and City Consumer Servs. v. Peters, 815 P.2d 234
(Utah Ct. App. 1991).
For example, in Lockhart Co. v. Equitable Realty, Inc.,
657 P.2d 1333 (Utah 1983), Lockhart was the holder of a note
secured by a second lien on real estate.

Lockhart sued the maker

of the note to collect the balance owing.

This suit was

initiated after the first lienholder initiated foreclosure
proceedings, but before the first lienholder had completed
foreclosure.

The maker argued that Lockhart must first exhaust

the collateral.

Lockhart moved for summary judgment, alleging

that the value of the collateral was less than the debt owed to
the first lienholder, and therefore it would be a fruitless act
to require Lockhart to first foreclose.

The trial court granted

Lockhart's motion for summary judgment, but the Utah Supreme
Court reversed.

The Utah Supreme Court explained that the

exception to the one-action rule could not be based on
speculation:
We hold that it is not enough to speculate
that the security is valueless, or might
become valueless if foreclosed by the senior
lienholder. Rather, the security must be, in
fact, exhausted and a deficiency established
to a certainty in order for the exception to
apply.
Id. at 1336.

-17-

In this case, APS was not allowed to speculate that the
collateral would be lost to foreclosure, or that a prior
lienholder would foreclose.

Rather, APS could only proceed

against the makers of the Note after the collateral was actually
foreclosed.
5.

Pulsipher Was A Co-Maker of the Note.

In arguing before the trial court, Pulsipher
characterized his obligation to APS as a "guaranty".

However,

APS has sued to collect the amounts owed on a Deed of Trust Note.
The first sentence of the Note identifies four makers of the
Note, as follows:
FOR VALUE RECEIVED, in installments and
at the time hereinafter stated, Garth E.
Briggs, Vaughn Pulsipher, Autumn Development
and Construction Company, a Utah corporation,
and American Real Estate Associates, a Utah
corporation (jointly, severally and
collectively "Makers") promise to pay to the
order of APS. . . .
On page two of the Note, each of the four identified
"Makers" has executed the Note, including Pulsipher.

This is the

obligation which is the subject of this suit, and Pulsipher is a
co-maker on the Note. Although Pulsipher has described himself
as a "guarantor" of the obligation, Pulsipher's liability arises
out of the Note.

This Note was, until foreclosure by the prior

lienholder, secured by the trust deed granted by Autumn
Development.
-18-

VIII.

CONCLUSION
APS respectfully requests that this court reverse the

Order Dismissing Defendant Pulsipher.
DATED this Sr

day of March, 1996.
RAY, QUINNEY & NEBEKER

Stephen C. Ting
Brent D. Wride
Attorneys for Appellant APS, Inc.
0162386.01
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that he is one of the
attorneys for the appellant herein, and that he caused two copies
of the foregoing BRIEF OF APPELLANT to be mailed, postage prepaid in the United States mail on March 5, 1996 addressed to the
following:
Dennis V, Haslam
John W, Holt
WINDER & HASLAM
175 West 200 South, Suite 4000
P.O. Box 2668
Salt Lake City, Utah 84110-2668
and
Garth E. Briggs
4746 Quail Point Road
Salt Lake City, Utah 84124
DATED this 5th day of March, 1996.
RAY, QUINNEY & NEBEKER
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Stephen C. Tingey L ^
Brent D. Wride
Attorneys for Appellant APS, Inc.
162386.01
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Attorneys for Plaintiff
79 South Main Street
P.O. BOX 45385
Salt Lake City, Utah 84145-0385
Telephone: (801) 532-1500
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY
STATE OF UTAH
OOOOO

APS, a Utah general
partnership,
AFFIDAVIT OF HOWARD CLARK
Plaintiff,

GARTH E. BRIGGS, VAUGHN L.
PULSIPHER, AUTUMN DEVELOPMENT
AND CONSTRUCTION COMPANY, a
Utah Corporation aka Autumn
Development and Construction,
Inc. and AMERICAN REAL ESTATE
ASSOCIATES, a Utah
corporation,

Civil No. 930906538 CN
Judge Frank G. Noel

Defendants.
ooOoo
STATE OF UTAH

)

COUNTY OF SALT LAKE )

ss.

Howard Clark, being first duly sworn upon oath, deposes
and states:
1.

I am the General Partner of APS, and am authorized

to make this Affidavit on behalf of APS.

2.

The matters stated herein are based on my personal

3.

The Note described in plaintiff's Complaint was

knowledge.

originally secured by a Trust Deed (the "Trust Deed") granted by
Autumn Development and Construction ("Autumn,f) , encumbering real
property in Salt Lake County, State of Utah.
4.

The lien of the Trust Deed was junior to several

prior ti: us t: deed liens including a lien in favor of Valley
Mortgage Corporation, later held by Bank One Utah (the "Bank One
Trust Deed").
5.

On or about January 11, 1988 Autumn filed a

petition for relief under Chapter 7 of the United States
Bankruptcy Code, in Bankruptcy Case No. 88-20143.

A certified

copy of the Voluntary Petition filed by Autumn is attached hereto
as Exhibit A.
6.

The Autumn bankruptcy is still pending.
On or about November 17, 1991, Bank One, the prior

lienholder, obtained an Order Terminating the Automatic Stay and
allowing Bank One to foreclose the lien of the Bank one Trust
Deed.

A certified copy of the order for relief in favor of

Valley National Mortgage Company, the predecessor to Bank One is
attached hereto as Exhibit B.
7.

Bank One completed foreclosure of the Bank One

Trust Deed on April 22, 1993, and Bank One conveyed title to
-2-

encumbered property to Retirement Living, Inc.

A certified copy

of the Trustee's Deed executed by Bank One is attached hereto as
Exhibit C.
8.

According to his Affidavit, Pulsipher currently

resides in the State of Texas.

I spoke with Pulsiphet about a

year ago. It was my understanding that he was living in Texas at
the time of that conversation.
is
DATED this

c
•day of January, 1994.

HowaraClark
SUBSCRIBED and sworn to before me this

day of

January, 1994.

Public
Residing at:

•\%WMM

61675.01/sct
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. FILED !H THE
BA
UNITED STATES BANKRUPTCY COURT
FOR THE CENTRAL DISTRICT OF
*

In

*

*

A

A

A

A

*

A

*

WILLIAM C.
CLERK Or cb'uTf

re

AUTUMN DEVELOPMENT &
CONSTRUCTION, I N C . , a
Utah c o r p o r a t i o n ,
Employer

I . D . No.

C a s e NoCEPUTYcTTpT""
C h a p t e r 11

87-0321377

i

Debtor.
*

*

*

*

*

VOLUNTARY
1.
South

Petitioner's

700 E a s t ,

mailing

Suite

88& 00143

*

*

*

Salt

has

had

^%-r

^"^

PBTITIOH

address,

200,

*\^r

including

Lake C i t y ,

county,

is

4055

S a l t Lake C o u n t y ,

Utah

84107.
2.
within

Petitioner
this

3.

Petitioner

entitled

to

Voluntary
1,
of

Title

District

the

is

principal

the preceding
qualified

benefits

of

Title

to

place

180

days.

file

this

11,

United

of

business

Petition

States

and

Code,

as

is
a

Debtor.
Petitioner

intends

11, United

States

WHEREFORE,
Chapter

for

its

Petitioner

11 of T i t l e

to

file

a Plan pursuant

to Chapter

11

Code.
prays

11, United

for

Stat/s

relief

in

accordance

with

j£ode.

'Speciale
ilO S o u t h Main S t r e e t , S u i t e
S a l t Lake C i t y , Utah 8 4 1 0 1

1309

UNSWORN DECLARATION UNDER PENALTY OF
PERJURY ON BEHALF OF A CORPORATION
I,

Garth

Construction,

E.
Inc.,

Briggs,
a

Utah

President

of

corporation,

Autumn
named

as

Development

&

Petitioner

in

the foregoing Petition, declare under penalty of perjury that the
foregoing

is

true

and

correct

and

that

the

filing

of

this

Petition on behalf of the Corporation has been authorized,
EXECUTED on January 11, 1988.
AUTUMN DEVELOPMENT & CONSTRUCTION, INC.

E. RUSSELL VETTER (4934)
of and for
PARSONS BEHLE & LATIMER
Attorneys for Creditor
Valley National Mortgage Company
201 South Main Street, Suite 1800
P.O. Box 11898
Salt Lake City, Utah 84147-0898
Telephone: (801) 532-1234

~* —777,"." ""liT"

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

LN RE:

Autumn Development
& Const. Inc.,

)
)
)
)
)

Debtor.

Bankruptcy No. 88C-00143
Chapter 11
Judge Glen E. Clark

* * * * * * * *

ORDER OF RELIEF FROM AUTOMATIC STAY
The

above-entitled

matter

came

on

regularly

for

ex-parte consideration by the Honorable Glen E. Clark, United
States Bankruptcy Court Judge,

Pursuant to Local Rule 523(c),

Rules of Practice in the United States Bankruptcy Court for the
District of Utah, the Motion of the creditor, Valley National
Mortgage Company ("Valley National") was considered for an order
pursuant to 11 U.S.C. S 362(d), terminating the automatic stay.
Valley National is represented by E. Russell Vetter of
Parsons

Behle

&

Latimer,

counsel

for

the

Debtor

is

George

Speciale and the Bankruptcy Trustee is F. Wayne Ellgren, who is
represented by Duane H. Gillman.
The record in this matter reflects that Valley National
has served the Debtor, the Debtor's attorney and the Bankruptcy
Trustee and his counsel, the United Slates Trustee, and the 20
largest unsecured creditors with the Motion and Notice of Hearing
requiring a written response as required under Local Rule 523(c).
With

the

exception

of

thp

responded to the Motion.
objection.

Tr istet , no party

in

interest

has

The Trustee has responded stating no

The court has fully considered the Motion for Relief

from Automatic Stay made 1^ Va .ley National and has determined
that

Valley

relief
being

National's

Motior

from the automatic sta
fully

advised

states

grounds

for

under 11 U.S.C. S 362(d),

and

in the premises

sufficient

and good cause

appearing

therefor, it is hereby
ORDERED

that

the

automatic

stay

under

11

U.S.C.

S 36- idi be terminated with respect to real property located at
2011 West 4700 South, Salt Lake City, Utah, and described more
particularly as:
BEGINNING at a point on the South right of
way line of 4700 South Street, said point
being East along the section line 798.4 feet
and South 53.00 feet from the Northwest corner of Section 10, Township 2 South, Range 1
West, Salt Lake Base and Meridian, and running thence East along said right of way
417.42 feet; thence South 417.42 feet; thence

West 417.42 feet; thence North 417.42 feet,
more or less, to the point of BEGINNING.
SUBJECT to a drainage easement described as
follows:
BEGINNING at a point on the South right of
way line of 4700 South Street, said point
being East along the section line 1200.82
feet and South 53.00 feet from the Northwest
corner of Section 10, Township 2 South, Range
1 West, Salt Lake Base and Meridian and running thence East 10.00 feet; thence South
235.00 feet; thence East 5.00 feet; thence
South 182.42 feet; thence West 15.00 feet;
thence North 417.42 feet to the point of
BEGINNING.
Valley National is authorized to exercise its remedies under its
Trust Deed and in accordance with law.
ENTERED this / 7

day of November, 1991.
BY THE COURT:

U.S. BANKRUPTCY T20URT JUDGE
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MAILING CERTIFICATE
I hereby certify that
prepaid,

a true and correct

I caused to be mailed, postage

copy

of

the foregoing

RELIEF FROM AUTOMATIC STAY to the following on this
November, 1991:
Autumn Development & Const. Inc.
4055 South 700 East, #200
Salt Lake City, UT 84107
George Speciale, Esq.
310 South Main, #1305
Salt Lake City, UT 84101
United States Trustee
#9 Exchange Place, Suite 100
Salt Lake City, UT 84111
F. Wayne Ellgren
Bankruptcy Trustee
107 South Main
Salt Lake City, UT 84111
Duane H. Gillman
Counsel for Trustee
50 West Broadway, Suite 1200
Salt Lake City, UT 84101

ORDER

FOR

/Z-» day of

MAILING CERTIFICATE
I.

,.

,

clerk

of

the

United

States Bankruptcy Court certify that I served the attached ORDER
upon the parties to the within described action on this(VU

day

1991, by placing a true and correct thereof in
an envelope addressed to:
Autumn Development & Const. Inc.
4055 South 700 East, #200
Salt Lake City, UT 84107
George Speciale, Esq.
310 South Main, #1305
Salt Lake City, UT 84101
United States Trustee
#9 Exchange Place, Suite 100
Salt Lake City, UT 84111
F. Wayne Ellgren
Bankruptcy Trustee
107 South Main
Salt Lake City, UT 84111
Duane H. Gillman
Counsel for Trustee
50 West Broadway, Suite 1200
Salt Lake City, UT 84101
E. Russell Vetter
PARSONS BEHLE & LATIMER
201 South Main Street, Suite 1800
P.O. Box 11898
Salt Lake City, Utah 84147-0898

KS110591C

WHEN RECORDED RETURN TOt
Victor. Taylor
c/o Kimball Parr Crockett Waddoups
. Brown & Gee
185 South State Street #1300
Salt Lake City, Utah 84147
MAIL TAX NOTICES TO:

\M
\ I

-e^oon^-*
- ^ =»* o?ui pa
KATIE L. DIXON
ASSOCIATED TITLE

c/o Gary D . Taylor
112 West 200 North
Salt Lake City, UT 84103-4504
TRUSTEE'S DEED
Bank One, Utah, National Association, formerly known as
Valley Bank k Trust Company, National Association, of Salt Lake
County, State of Utah, Trustee under the Trust Deed hereinafter
particularly described, does hereby grant and convey, but without
warranty of title, possession or encumbrances, unto Retirement
Living, Inc., a Utah corporation, Grantee, of Salt Lake County,
State of Utah, or its assigns forever, all of the following
described real property situated in Salt Lake County, State of
Utah, and more particularly described as follows!

v*<
£
H
^
x^

BEGINNING at a point on the South right of way
line of 4700 South Street, said point being
Bast along the section line 798.4 feet and
South 53.00 feet from the Northwest corner of
Section 10, Township 2 South, Range 1 Vest,
Salt Lake Base and Meridian, and running
thence Bast along said right of w a y line
417.42 feet; thence South 417.42 feet; thence
West 417.42 feet; thence North 417.42 feet,
more or less, to the point of BEGINNING.
SUBJECT to a drainage easement described as
followsi
BEGINNING at a point on the South right of way
line of 4700 South Street, said point being
Bast along the section line 1200.82 feet and
South 53.00 feet from t h e Northwest corner.of
Section 10, Township 2 South, Range 1 West,
Salt Lake Base and Meridian, and running
thence Bast 10.00 feet; thence South 235.00
feet; thence Bast 5.00 feet; thence South
182.42 feet) thence West 15.00 feet; thence
North 417.42 feet to t h e point of BEGINNING.

This conveyance is made pursuant t o the powers conferred
upon the Trustee by the laws of t h e state of Utah and by the terms
of the Trust Deed entered into between Autumn Development and
Construction Company, a Utah corporation, as Trustor and Bank One,

I0tf4

ra

^
^
or*
en
^

c->
EXHIBIT C

GO
CO

Utah, National Association, formerly known as Valley Bank & Trust
Company, National Association, and Valley Mortgage Corporation, as
Trustee amd Beneficiary, which Trust Deed was dated September 10,
1976, and recorded on September 13, 1976, as Entry No. 2854788, in
Book 4332, at Page 71, records of the Salt Lake County Recorder,
amd which Trust Deed was given to secure payment of that certain
Promissory Note (•Note"), together with interest thereon and other
sums advanced in accordance with the Trust Deed and/or Note,
executed by the Trustor, Autumn Development amd Construction
Company, a Utah corporation, in favor of the Beneficiary.
The Trustee, in accordance with the conditions of the
Trust Deed and the laws of the state of Utah, did record in the
Office of the County Recorder of Salt Lake County, State of Utah,
a Notice of Default identifying the Trust Deed by stating the name
of the Trustor, Autumn Development amd Construction Company, a Utah
corporation, amd giving the Book amd Page where the Trust Deed was
recorded and a description of the trust property. The Notice of
Default contained a statement setting forth the nature of the
breach of the obligation for which the trust property was conveyed
as security, amd a statement of the election of the Trustee to
cause the property secured by the Trust Deed to be sold to satisfy
the obligations secured thereby, and said Notice of Default was
recorded in the office of the Salt Lake County Recorder, state of
Utah, on November 23, 1992, in Book 6559, Page 1628, as Entry No.
5378164, and within ten (10) days after the recording, a copy of
the Notice of Default containing the recording information was
mailed by certified mail to the Trustor, Autumn Development amd
Construction Company, a Utah corporation, amd to all other parties
who requested notice or appeared of record at the time of the
recording.
After the lapse of at least three (3) months, and on
March 25, 1993, the Trustee caused to be executed a Notice of
Trustee's Sale describing the property as fully as described in the
Trust Deed, amd stating that the property would be sold at public
auction at the north door of the courts located at 240 Bast 400
South, Salt Lake City, Utah, en April 22, 1993, at 10s00 o'clock
a.m. of said day. A copy of the Notice of Trustee's Sale was
mailed by certified mail on March 31, 1993, a date at least twenty
(20) days prior to sale, to the Trustor, Autumn Development and
Construction Company, a Utah corporation, and all other parties who
requested notice, or appeared of record at the time of recording
the Notice of Default.
The Trustee further caused a Notice of Trustee's Sale to
be published once a week for three (3) consecutive weeks in a
newspaper of general circulation in Salt Larice County, State of
Utah. The publication was in The Intermountain Commercial Record
on March 26, April 2 and 9, 1993. The date of the last publication
was at least ten (10) days but not mors than thirtv (30) days,
prior to the date of sale.
SOIM
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The Trustee further caused, through a duly appointed
sheriff of Salt Lake County, Utah, a copy of the said Notice of
Trustee's Sale to be posted in a conspicuous place on the property
sold and in at least three (3) other public places in the city or
county vihere the property sold is situated. Said Notices were
posted on March 31, 1993, a date at least twenty (20) days prior to
the date of sale, and were posted at the subject property located
at 2011 West 4700 South and three public places in the city and
county in which the property sold is situated*
The Trustee further caused a Notice of the Trustee's Sale
to be given, pursuant to and in all respects complying with,
Section 301.7425-3(d)(4) IRS Regs, by hand delivery on March 31,
1993, to the Chief Special Procedures. Section, Utah District,
Internal Revenue Service. Said notice was received by the IRS on
March 31, 1993. The Notice contained the following information:
(l) the time and place of the Trustee's Sale; (2) a copy of the
Federal tax lien upon the property; (3) a copy of the Notice of
Trustee's Sale containing the legal description and the street
address of the property; (4) notification of the principal balance
of the Note together with interest and approximate foreclosure
costf* and attorney's fees, and (5) notice that the property is sold
subject to a prior trust deed. This Deed is given subject to an
applicable 120-day redemption right of the Internal Revenue
Service.
Pursuant to the terms of sale as stated in said Notices,
and on the date, time, and at the place specified thereon, the
Trustee did offer for sale at public auction to the highest bidder,
the trust property, and thereupon sold said trust property to the
Grantee named herein.
IN WITNESS KHBRBOP, and by authority duly vested, the
Trustee has caused this Trustee's Deed to be executed this Cr*
day of May, 1993.
HANKONB, UTAH, NATIONAL ASSOCIATION,
FORMERLY KNOWN AS VALLEY BANK & TRUST
COMPANY, NATIONAL ASSOCIATION

Trustee

By: "R.fljtflJU
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STATB OP UTAH

)
88

COUNTY OF SALT LAKB )

, ., The foregoing TRUSTEE'S DBBD was acknowledged before me
this M_
day of May, 1993, by R. PAUL ALLRZD, the Assistant Vice
President of BANK ONE, UTAH, NATIONAL ASSOCIATION.
NOTARY PUBLIC
Residing at: < ^

T " _ " _
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Dennis V. Haslam (#1408)
John W. Holt (#5720)
WINDER & HASLAM, P.C.
175 West 200 South, Suite 4000
Post Office Box 2668
Salt Lake City, Utah 84110-2668
Telephone: (801) 322-2222
Attorneys for Defendant Vaughn L. Pulsipher
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
APS, a Utah general
partnership,

SUPPLEMENTAL AFFIDAVIT
OF VAUGHN L. PULSIPHER

Plaintiff,
vs.
GARTH E. BRIGGS, VAUGHN L.
PULSIPHER, AUTUMN DEVELOPMENT
AND CONSTRUCTION COMPANY, a
Utah corporation, aka Autumn
Development and Construction,
Inc. and AMERICAN REAL ESTATE
ASSOCIATES, a Utah corporation,

Civil No. 930906538CN
Judge Frank G. Noel

Defendants.
STATE OF TEXAS

)
*

County of Go(l(U\

I

SS

)

Vaughn L. Pulsipher, having been first duly sworn
under oath, deposes and states as follows:
1.

I am a defendants in the above-captioned lawsuit and

have personal knowledge regarding the matters set forth herein,
2.

I have resided and worked in Texas for the previous

six years and consider myself a Texas resident.
3.

I have a Texas driver license and do not have a Utah

driver license.
4.

I am registered to vote, and have voted, in the State

of Texas.
5.

I pay income taxes to the State of Texas.

6.

I own no residence in the State of Utah and am not

subject to service of process within the State of Utah.
7.

I do not have any present plans to return to the

State of Utah and become a Utah resident.
8.

During the period of time from my signing of the

trust deed note that is the subject of this lawsuit until the
filing of this lawsuit, I did not file for bankruptcy.
9.

I did not personally pledge any collateral as securi

ty for the subject trust deed note.

WHEN RECORDED MAIL TO:
APS, a Utah general partnership
c/o Clark Learning Designs
375 West 200 South
Salt Lake City, Utah

84101
SPACE ABOVE THIS UNE FOR RECORDER

All-inclusive Trust Deed
With Assignment of Rents
THIS ALL-INCLUSIVE TRUST DEED made thisl£jLbday of
Juno
AND CONSTRUCTION COMPANY, a TTrah r n r p . r . r i n n

19

fi£

between

whose address is 4Q55 South 700 East, Suite 200, Salt Take Pity
(Street and Number)

(City)

SECURITY TITLE COMPANY whose aridrgfis is
330 East 400 South. S a l t Lakp City,
TTrah
APS,

&A112

a Utah g e n e r a l p a r t n e r s h i p

AUTUMN DEVELOPMENT
a$ TRUSTOR.

Utah 84107
(State)

as TRUSTEE.* and
as BENEFICIARY,

WITNESSETH: That Trustor CONVEYS AND WARRANTS TO TRUSTEE IN TRUST. WITH POWER OF SALE, the following described property
situated in
S a l t Lake
County, State of Utah.

See Exhibit "A" attached hereto and incorporated herein.

Together with all buildings, fixtures and improvements thereon and all water rights, rights of way. easements, rents, and issues, profits, income
tenements, hereditaments, privileges and appurtenances hereunto belonging, now or hereafter used or enjoyed with said property, or any part thereof.
SUBJECT. HOWEVER, to the right, power and authority hereinafter given to and conferred upon Beneficiary to collect and apply such rents, issues, and
profits;
FOR THE PURPOSE OF SECURING (1) payment of the indebtedness evidenced by an All-inclusive Promissory Note (hereinafter the "Note") of
even date herewith, in the principal sum of $ 75 , 0 0 0 . 0 0
made by Trustor, payable to the order of Beneficiary at the times, in the manner
and with interest as therein set forth, and any extensions and/or renewals or modifications thereof; (2) the performance of each agreement of Trustor
herein contained; (3) the payment of such additional loans or advances as hereafter may be made to Trustor, or his successors or assigns, when
evidenced by a Promissory Note or Notes reciting that they are secured by this Trust Deed; and (4) the payment of all sums expended or advanced by
Beneficiary under or pursuant to the terms hereof, together with interest thereon as herein provided.

XJBrettgR*ra*«:CTxyxyxyxxyyxyyyyyyyyyyyyy
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NO TE: Trustee must be a member of the Utah State Bar. a bank, building and loan association, savings and loan association, or insurance company
authorized to do such business in Utah; a corporation authorized to conduct a trust business in Utah; a title insurance or abstract company authorized
to do such business in Utah, or a U S. Government Agency.

TO PROTECT THE SECURITY OF THIS TRUST DEED. TRUSTOR AGREES
1 To keep said property in good condition and repair, not to remove or demolish any building thereon, to complete or restore promptly and in good
and workmanlike manner any building which may be constructed, damaged or destroyed thereon, to comply with all laws, covenants and restrictions
affecting said property, not to commit or permit waste thereof, not to commit, suffer or permit any act upon said property in violation of law, to do all
other acts which from the character or use of said property may be reasonably necessary, the specific enumerations herein not excluding the general,
and, if the loan secured hereby or any part thereof is being obtained for the purpose of financing construction of improvements on said property. Trustor
further agrees
(a) To commence construction promptly and to pursue same with reasonable diligence to completion in accordance with plans and
specifications satisfactory to Beneficiary, and
(b) To allow Beneficiary to inspect said property at all times during construction.
Trustee, upon presentation to it of an affidavit signed by Beneficiary, setting forth facts showing a default by Trustor under this paragraph, is
authorized to accept as true and conclusive all facts and statements therein, and to act thereon hereunder
2 To provide and maintain insurance, of such type or types and amounts as Beneficiary may require, on the improvements now existing or
hereafter erected or placed on said property Such insurance shall be carried in companies approved by Beneficiary with loss payable clauses in favor
of and in form acceptable to Beneficiary In event of loss. Trustor shall give immediate notice to Beneficiary, who may make proof of loss and each
insurance company concerned is hereby authorized and directed to make payment for such loss directly to Beneficiary instead of to Trustor and
Beneficiary jointly, and the insurance proceeds, or any part thereof, may be applied by Beneficiary, at its option, to reduction of the indebtedness hereby
secured or to the restoration or repair of the property damaged
3 To deliver to, pay for and maintain with Beneficiary until the indebtedness secured hereby is paid in full such evidence of title as Beneficiary
may require including abstracts of title or policies of title insurance and any extensions or renewals thereof or supplements thereto
4 To appear in and defend any action or proceeding purporting to affect the security thereof, the title to said property, or the rights or powers of
Beneficiary or Trustee, and should Beneficiary or Trustee elect to also appear in or defend any such action or proceeding, to pay ail costs and expenses,
including cost of evidence of title and attorney s fees in a reasonable sum incurred by Beneficiary or Trustee
5 To pay ail taxes insurance and assessments of every kind or nature as and when required by the Holders of Senior Encumbrances or when
otherwise due in absence of any requirements under the Senior Encumbrances
6 Should Trustor fail to make any payment or to do any act as herein provided, then Beneficiary or Trustee, but without obligation to do so and
without notice to or demand upon Trustor and without releasing Trustor from any obligation hereof, may Make or do the same in such manner and to
such extent as either may deem necessary to protect the security hereof. Beneficiary or Trustee being authorized to enter upon said property for such
purposes commence, appear in and defend any action or proceeding purporting to affect the security hereof or the rights or powers of Beneficiary or
Trustee pay, purchase contest, or compromise any encumbrance, charge or lien which in the judgment of either appears to be prior or superior hereto,
and in exercising any such powers incur any liability, expend whatever amounts in its absolute discretion it may deem necessary therefor, including
cost of evidence of title, employ counsel, and pay reasonable legal fees
7 To pay immediately and without demand all sums expended hereunder by Beneficiary or Trustee, with interest from date of expenditure at the
rate borne by the principal balance under the Note until paid, and the repayment thereof shall be secured hereby
IT IS MUTUALLY AGREED THAT
8 Should said property or any part thereof be taken or damaged by reason of any public improvement or condemnation proceeding, or damaged
by fire, or earthquake, or in any other manner. Beneficiary shall be entitled to ail compensation awards, and other payments or relief therefor, and shall
be entitled at its option to commence, appear in and prosecute in its own name, any action or proceedings, or to make any compromise or settlement, in
connection with such taking or damage All such compensation, awards, damages, rights or action and proceeds, including the proceeds of any policies
of fire and other insurance affecting said property, are hereby assigned to Beneficiary, who may. after deducting therefrom all its expenses, including
attorney s fees, apply the same on any indebtedness secured hereby Trustor agrees to execute such further assignments of any compensation, award,
damages, and rights of action and proceeds as Beneficiary or Trustee may require
9 At any time and from time to time upon written request of Beneficiary payment of its fees and presentation of this Trust Deed and the note of
endorsement (in case of full reconveyance, for cancellation and retention), without affecting the liability of any persons for the payment of the
indebtedness secured hereby. Trustee may (a) consent to the making of any map or plat of said property, (b) join in granting any easement or creating
any restriction thereon, (c) join in any subordination or other agreement affecting this Trust Deed or the hen or charge thereof, (d) reconvey. without
warranty, all or any part of said property The grantee in any reconveyance may be described as "the person or persons entitled thereto", and the
recitals therein of any matters or facts shall be conclusive proof of truthfulness thereof Trustor agrees to pay reasonable Trustee s 1ee$ for any of the
services mentioned in this paragraph
10 As additional security. Trustor hereby assigns Beneficiary, during the continuance of these trusts, all rents, issues, royalties, profits of the
property affected by this Trust Deed and of any personal property located thereon Until Trustor shall default in the payment of any indebtedness
secured hereby or in the performance of any agreement hereunder. Trustor shal' have the right to collect all such rents issues royalties and profits
earned prior to default as they become due and payable If Trustor shall default as aforesaid Trustor s right to collect any of such moneys shall cease
and Beneficiary shall have the right, with or without taking possession of the property affacted hereby to collect all rents royalties issues and profits
Failure or discontinuance of Beneficiary at any time or from time to time to collect any such moneys shall not in any manner affect the suosequent
enforcement by Beneficiary of the rtght. power, and authority to collect the same Nothing contained herein, nor the exercise of the right by Beneficiary
to collect, shall be or be construed to be an affirmation by Beneficiary of any tenancy lease or option, nor an assumption of liability under, nor a
subordination of the lien or charge of this Trust Deed to any such tenancy, lease or option
11

Upon any default by Trustor hereunder. Beneficiary may at any time without notice either in person by agent, or by a receiver to be appointed

rami, issues, and profits, including those past due and unpaid, and apply the same, less costs and expenses of operation and collection, including
reasonable attorney's fees, upon any indebtedness secured hereby, and in such order as Beneficiary may determine.
12. The entering upon and taking possession of said property, the collection of such rents, issues, and profits, or the proceeds of fire and other
insure nee policies, or compensation or awards for any taking or damages of said property, and the application or release thereof as aforesaid, shall not
cure or waive any default or notice of default hereunder or invalidate any act done pursuant to such notice.
13. The failure on the part of Beneficiary to promptly enforce any right hereunder shall not operate as a waiver of such right and the waiver by
Beneficiary of any default shall not constitute a waiver of any other or subsequent default.
14. Time is of the essence hereof. Upon default by Trustor in the payment of any indebtedness secured hereby or in the performance of any
agreement hereunder, all sums secured hereby shall immediately become due and payable at the option of Beneficiary. In the event of such default
Beneficiary may execute or cause Trustee to execute a written notice of default and of election to cause said property to be sold to satisfy the obligations
hereof, and Trustee shall file such notice for record in each county wherein said property or some part of parcel thereof is situated. Beneficiary also
shall deposit with Trustee, the note and all documents evidencing expenditures secured hereby.
15. After the lapse of such time as may then be required by law following the recordation of said notice of default, and notice of default and notice
of sale having been given as then required by law. Trustee, without demand on Trustor, shall sell said property on the date and at the time and place
designated in said notice of sale, either as a whole or in separate parcels, and in such order as it may determine {but subject to any statutory right of
Trustor to direct the order in which property, if consisting of several known lots or parcels, shall be sold), at public auction to the highest bidder, the
purchase price payable in lawful money of the United States at the time of sale. The person conducting the sale may, for any cause he deems expedient,
postpone the sale from time to time until it shall be completed and, in every case, notice of postponement shall be given by public declaration thereof by
such person at the time and place last appointed for the sale; provided, if the sale is postponed for longer than one day beyond the day designated in the
notice of sale, notice thereof shall be given in the same manner as the original notice of sale. Trustee shall execute and deliver to the purchaser its Deed
conveying said property so sold, but without any covenant or warranty, express or implied. The recitals in the Deed of any matters or facts shall be
conclusive proof of the trustfulness thereof. Any person, including Beneficiary, may bid at the same. Trustee shall apply the proceeds of the sale to
payment of (1) the costs and expenses of exercising the power of sale and of the sale, including the evidence of title procured in connection with such
sale; (2) all sums expended under the terms hereof, not then repaid, with accrued interest at the rate borne by the principal balance under the Note from
date of expenditure; (3) all other sums then secured hereby; and (5) the remainder, if any. to the person or persons legally entitled thereto, or the
Trustee, in its discretion, may deposit the balance of such proceeds with the County Clerk of the county in which the sale took place.
16. Upon the occurrence of any default hereunder, Beneficiary shall have the option to declare all sums secured hereby immediately due and
payable and foreclose this Trust Deed in the manner provided by law for the foreclosure of mortgages on real property and beneficiary shall be entitled
to recover in such proceedings all costs and expenses incident thereto, including a reasonable attorney's fee in such amount as shall be fixed by the
court.
17. Beneficiary may appoint a Successor Trustee at any time by frling for record in the office of the County Recorder of each county in which said
propeay or some part hereof is situated, a substitution of Trustee. From the time the substitution is filed for record, the new Trustee shall succeed to all
powers, duties, authority and title of the Trustee named herein or of any Successor Trustee. Each such substitution shall be executed and
acknowledged, and notice thereof shall be given and proof thereof made, in the manner provided by law.
18. This Trust Deed shall apply to. inure to the benefit of, and bind all parties hereto, their heirs, legatees, divisees. administrators, executors,
successors and assigns. All obligations of Trustor hereunder are joint and several. The term "Beneficiary** shall mean the owner and holder, including
any pledgee, of the note secured hereby. In this Trust Deed, whenever the contest requires, the masculine gender includes the feminine and/or
neuter, and the singular includes the plural.
19. Trustee accepts this Trust when this Trust Deed, duly executed and acknowledged, is made a public record as provided by law. Trustee is not
obligated to notify any party hereto of pending sale under any other Trust Deed or of any action or proceeding in which Trustor, Beneficiary, or Trustee
shall be a party, unless brought by Trustee.
20.

This Trust Deed shall be construed according to the laws of the State of Utah.

21. The undersigned Trustor requests that a copy of any notice of default and of any notice of sale hereunder be mailed to him at the address
hereinbefore set forth.
Signature of Trustor

AUTUMN DEVELOPMENT AND CONSTRUCTION
COMPANY, a Utah corporation

(tf Trustor an Individual)
STATE OF UTAH
COUNTY OF
On the
day of _ _ _ _ _ _
19
, personally appeared before ma
the signers) of the above instrument who duly acknowieged to ma that «_he executed the same.

My Commission Expires:

NOTARY PUBLIC
Residing at:

(tf Trustor a Corporation)
STATE OF UTAH
ss.

COUNTY OF

SALT LAKE

On the 1 8 t h
day of
June
who being by me duly sworn, says that he is the

, 19 „86 . personally appeared before me
FreSlueiTC

CVsrth B r i g g s

t
0f t n e

corporation

that executed the above and foregoing instrument and that said instrument was signed in behalf of said corporation by authority of its by-laws (or by
authority of a resolution of its board of directors) and said
acknowledged to me that said corporation executed the same.

NOTARY PUBLIC / I

My Commission Expires*

4/9/S9

^~/

Residing at: S a l t Lake County, Utah

REQUEST FOR FULL RECONVEYANCE
(To be used only when indebtedness secured hereby has been paid in full)
TO:

TRUSTEE

The undersigned is the legal owner and holder of the note and all other indebtedness secured by the within Trust Deed Said note, together with all
other indebtedness secured by said Trust D^ed has been fully paid and satisfied, and you are hereby requested and directed, on payment to you of any
sums owing to you under the terms of said Trust Deed, to cancel said note above mentioned, and all other evidences of indebtedness secured by said
Trust Deed delivered to you herewith, together with the said Trust Deed, and to reconvey, without warranty, to the parties designated by the terms of
said Trust Deed, all of the estate now held by you thereunder.
DATED

19

EXHIBIT "A"
The following real property, located in Salt Lake County, State of
Utah:
BEGINNING at a point on the South right of way line of 4700 South
Street, said point being East along the section line 798.4 feet
and South 53.00 feet from the Northwest corner of Section 10,
Township 2 South, Range 1 West, Salt Lake Base and Meridian, and
running thence East along said right of way line 417.42 feet; thence
South 417.42 feet; thence West 417.42 feet; thence North 417.42
feet, more or less to the point of BEGINNING.
SUBJECT to a drainage easement described as follows:
BEGINNING at a point on the South right of way line of 4700 South
Street, said point being East-along the section line 1200.82 feet
and South 53.00 feet from the.Northwest corner of Section 10, Township 2 South, Range 1 West, Salt Lake Base and Meridian and running
thence East 10.00 feet; thence South 235.00 feet; thence East 5.00
feet; thence South 182.42 feet; thence West 15.00 feet; thence
North 417.42 feet to the point of BEGINNING.
The above described property is commonly known as 2011 West 4700
South, Salt Lake City, Ut~ah.

EXHIBIT "k"

DEED OF TRUST NOTE
June 18 th, 1386
Salt Lake City, Utah

$75/000.00

FOR VALUE RECEIVED,. in .installmeats and .at .the time hereinafter stated, -Garth E. Briggsf.^fetiK3h Pulsipher,* Au-ramu .Development
'and Construction Company, a Utah- corporation and 'American Real
Estate Associates, a Utah corporation (jointly, severally and collectively "Maker") promise to pay to -the order of APS, a Utah
general partnership, its successors and assigns ("Holder") at
cr/o Clark Learning Designs, 375 West 200 South, Salt Lake City,
Utah 84101, or at'such other place as* the Holder hereof may designate in writing, the principal sum of SEVENTY FIVE THOUSAND AND
00/100 DOLLARS ($75,000.00) together with interest on SEVENTY THOUSAND
DOLLARS OF SAID PRINCIPAL AMOUNT from date at the rate of eleven
percent (11%) per annum on the unpaid principal. Payments shall be
based on a ten (10) year amortization schedule, with all outstanding
principal and interest due payable one year from the date hereof.
Thus, said principal and interest shall be payable as follows:
(1)

$5,000 on or before July 2, 1986.

(2) $964.25 on the 18th day of July, 1986, and the same
amount on the 18th day of each succeeding month (or, if the 18th
day of a particular month falls on a non-business "day, the closest
preceding business day) up to and until June 18, 1§87, on which
date, in addition to the regular payment amount described above,
all outstanding principal and interest shall be due and payable.
Each payment shall be applied first to accrued interest and the
balance to reduction of principal.
If default occurs in the payment of said installments of
principal and interest or any part thereof, the Holder hereof, at
Holder's option and without notice or demand, may declare the entire
principal balance and accrued interest immediately due and payable.
This note may be prepaid in whole or in part at any time
without penalty.
If this note is collected by an attorney after default in
the payment of principal or interest, either with or without suit,
the undersigned, jointly and severally, agree to pay all costs
and expenses of collection including a reasonable attorneys1 fee.
The makers, sureties, guarantors and endorsers hereof
severally waive presentment for payment, demand and notice of dishonor and nonpayment of this note, and consent to any and all
extensions of time, renewals, waivers or modifications that may be

granted by the holder hereof with respect to the payment or other
provisions of this note, and to the release of any security f o r
any p a r t t h e r e o f , w i t h o r without s u b s t i t u t i o n .
I f t h i s n o t e i s s i g n e d by more than one Maker, t h e o b l i g a t i o n s o f Maker hereunder s h a l l be j o i n t and s e v e r a l .
T h i s n o t e i s s e c u r e d by a Trust Deed o f e v e n d a t e h e r e w i t h ,
IN WITNESS WEEXEOF, Maker has: executed t h i s n o t e a s o f t h e
d a t e f i r s t w r i t t e n above.
MAKER:

&j&£rr&l
TJBDEaJPULSlP
B^PULSlPp

AMERICAN REAL ESTATE ASSOCIATES,
a Utah corporation

AUTUMN DEVELOPMENT AND CONSTRUCTION
COMPANY, a Utah corporation
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RECEIVED
MAR - 1 1994
IN THE THIRD JUDICIAL DISTRICT COURT

WINDER & HASLAM

SALT LAKE COUNTY, STATE OF UTAH

RAY.QUINNEY

MAR - 3 1994
MINUTE ENTRY

APS, a Utah general partnership,
Plaintiff,

& NEBEKER

CASE NO: 930906538 CN
vs.

JUDGE Frank G. Noel
Garth E. Briggs, et al.
Defendants.
Now before the court is defendant Vaughn L. Pulsipher's Motion to Quash Service of
Process and to Dismiss the Complaint. The court has reviewed the memos and affidavits filed
in connection with the motion and now rules as follows:
The court is of the opinion that the service of process upon the defendant is defective for
the reasons stated by the defendant and therefore grants the motion to quash.
As to the motion to dismiss the court is also of the opinion that plaintiffs were not
prevented by the Autumn bankruptcy from proceeding against defendant Pulsipher and
accordingly the statute of limitations was not tolled as to Pulsipher. Neither was the statute
tolled by virtue of Pulsipher's nonresidency in the State of Utah.
Accordingly, the defendant Pulsipher's motion to dismiss is granted.
Counsel for defendant is to prepare an order consistent with this ruling.
Dated this <=*!*^

day of February, 1994.

Frank G. Noel
District Court Judge

APS V. BRIGGS

PAGE 2

MINUTE ENTRY

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of the foregoing Minute Entry,
postage prepaid, to the following on this o ( 5

day of February, 1994.

Ira B. Rubenfeld
Stephen C. Tingey
RAY, QUINNEY & NEBEKER
Attorney for Plaintiff
P. O. Box 45385
Salt Lake City, UT 84145-0385
Garth E. Briggs
Defendant
4746 Quail Point Road
Salt Lake City, UT 84124
Dennis V. Haslam
John W. Holt
WINDER & HASLAM
Attorney for Defendant Pulsipher
P. O. Box 2668
Salt Lake City, UT 84110-2668

U

HAXGUiNNEY

JUti 17 1994

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

APS, a Utah general partnership,
Plaintiff,

MINUTE ENTRY
CASE NO: 930906538 CN

vs.

JUDGE FRANK G. NOEL

Garth E. Briggs, Vaughn L. Pulsipher,
Autumn Development and Construction Co.,
a/k/a Autumn Development and Construction,
Inc., and American Real Estate Associates,
a Utah corporation,
Defendants.

The court has reviewed plaintiffs Motion for Reconsideration together with the memos
filed in connection therewith and now rules as follows:
Plaintiffs motion presents no new material to the court upon which it could base a
reconsideration of it's earlier ruling. The court is of the opinion that where a maker of a note
has declared bankruptcy and collateral that that maker has provided as security for the note is
thereby within the jurisdiction of the Bankruptcy Court that under those circumstances a lender
should not be prevented from pursuing co-makers of the note who are not parties to the
bankruptcy and who have not themselves supplied collateral as security for the note. Therefore,
the statute of limitations would not be tolled as to co-makers. The court denies the Motion for
Reconsideration.

APS V. BRIGGS

PAGE 2

MINUTE ENTRY

Counsel for defendants is to prepare an order consistent with this ruling.
Dated this

day of June, 1994.

Frank G. Noel
District Court Judge
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APS V. BRIGGS

MINUTE ENTRY

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of the foregoing Minute Entry,
postage prepaid, to the following on this

day of June, 1994.

Stephen C. Tingey
RAY, QUINNEY & NEBEKER
Attorney for Plaintiff
P. O. Box 45385
Salt Lake City, UT 84145-0385
Dennis V. Haslam
John W. Holt
WINDER & HASLAM
Attorney for Defendants
P. O. Box 2668
Salt Lake City, UT 84110-2668
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